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Ms. Magalie Roman Salas
Secretary
Federal Communications Commission
445 12th Street SW, TW-A325
Washington, DC 20554

Re: Comments Filed by Excell Agent Services on November 29, 1999

Dear Ms. Salas,

Please find enclosed Exhibit A and Exhibit B to the comments filed by Excell Agent
Services, LLC on November 29, 1999 to the forbearance petitions filed by Bell Atlantic,
BellSouth and SBC in Common Carrier Docket No. 97-172.

If you have any questions regarding this submission, please contact the undersigned.

Very truly yours,

/~
~

Cara E. Sheppard

111584.1
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BEFORE THE

lFeilernl C!:ontnnutirnfilltl5 C!:onunissiotl
WASHI'\GTO'\. DC. 20))4

In the Matter of

Petition of Bell Atlantic
for Forbearance from
Section 272 Requirements in Connection \\ith
:"1ational Directory Assistance Services

)

)

)

)

)

)

CC Docket :'\'0, 97-1 7 ,2

co,nIE:\'TS OF E-'CEI.L AGE:\T SER\'ICES. LL.C.

Excell Agent Ser\lccs. L.LC ("I:xcell ,\gCl1t Sen Ices" or "Excel I"). by its attornc?ys.

scnlces.

1. INTRODLCTIO:\ A'\D Sl\l\1.·\RY

In its Petition. Bell Atlantic seeks the same relief granted to US WEST when US WEST

sought forbearance from section 272 of the Communications Act of 1934. as amended (the

"Act"). in connection with the provision of US WEST's national directory assistance ("OA")

Petition of Bell Atlantic for Forbearance from Section 272 Requirements in
Connection \vith National Directof\' Assistance Sef\'ice. CC Docket 'No. 97-172 (Oct. 22. 1999)
("Petition"),



incidental interLA T.-\ sen Ices If the FCC pennits Bell Atlantic tl) opt into the L'S \\'EST '\'0.-\

Order, the FCC will torbear from applYll1g the separate subsidiary requirements of section .::;-.::; to

Bell Atlantic but retain the nondiscrimination requirements it retamed in LS WEST \lOA Order

pursuant to sectlon 271(c)( 1). tnder these l1ondiscrJ11llnJtion pro,isions, an RBOC must: (1)

make a,'ailable to unaffiliated entities all of the in-n:glOn directory listing Inton11Jtion It uses to

prO\ide region "ide DA senicl..' at the SJIll,,' r;ltcs, terllls. ,1Ild conditIons It imputcs to itself:

i.2) make changes to ItS cost allocation manual to retkct thiS changc accordingly: (3) make the

dm.?ctory listing InformatIon of the l..'ustul11ers e)f Independent and competiti,c local exchange

carners ("LECs") operating in its regIon ;iL1lLlhlc tel LlJut'ijii;lted entities if the RBOC uses the

I11Jll1lJlI1S the directory listing int~)rlllatll)ll It U",,'S III the 1")\ ISIOnl)fnon-!ocal DA sen·lce." Bell

.-\tlantic concedes in Its Petition that It ,\ III comply \\ Ith ali llf these non-discrimination

reqUirements ...

See Petition of US \VEST Communications, Inc. for a Declaratory Ruling Regardin\!:
the Provision of National Directory Assistance, Petition of US WEST Communications, Inc, for
Forbearance; The ese ofNl I Codes and Other Abbreviated Dialing Arrangements, Memorandum
Opinion and Order, CC Docket Nos. 97-172 and 92-105 (reI. Sept. 27, 1999) ("US WEST NDA
Order"),

1;l, para. 37.

See Petition, at .+.

..,

-_ _ __._---------------------



manipulate the non-discrImlnatloll requll\o'i11el1b l'stat1 ilshed In the LS \\TST '\Do-\ Order [l)

charge anti-competiti\e rates for DA dat.l to unaftiliatcd cntltlcs Thl'1l01l-dISCriminatlon

unreasonable rates for directory assistance data to unaffiliated cntities, .-\s the FCC cxplained ill

the l:S WEST NDA Order, "because of [the RBOCs'] dominance In the local market. [they

have] the abilitv to charge rates for director. listing intormation that ma\ make it difficult tor.......- ...... -

competing pro\iders of non-local dir-cctor~ ~lssistancc senlcc to succced in thc markct ~llld at thl'

samc time. gl\C [the RBOCs] ~l COl11pctllih' ad\ al1t.lge, ''', It \\ ~lS f(1r thiS rcason that tile FCC

retamed certain non-discrimination requlremcnts (I\)m section ~;~ m the L'S \\TST ~D,-\ Order

HO\\e\tL since the requlrcments .is CUITl'lllly \\ rill,--'n ha\e Iwt deterred the RBOCs tloom trcatlllg

FCC ii:hb tlut I H 's 11lU"t en'\ :,i,' i) \ ",

In addltlon, if the FCC de\clops ~lll~ other pro-compL'tltl\c sat\:guards 111 the 0.-\ :\ecess

Proceeding, it should similarly 3.pply those sateguards to any RBOCs \\hleh may obtain

forbearance relief.

US \VEST I\DA Order, para 53.

Implementation of the Telecommunications Act of 1996: Telecommunications
Carriers' Use of Customer Proprietary l\etwork Information and Other Customer Infomlation:
Implementation of the Local Competition Provisions of the Telecommunications Act of 1996:
Provision of Directorv Listing Infomlation Cnder the Communications Act of 1934, As Amended,
Third Report and Order; Second Order on Reconsideration of the Second Report and Order; :-':otice
of Proposed Rulemaking, 16 CR 3019 (1999) ("OA Access Proceeding"),



, " .... -­"...... ,'..... ,.

natIol1\\ide component or its OA SeT\ ICC USITl.::' lJClillles U\\ fled b~ \ ()ltOc/t,1. Finally. till' n'c o

should detemline that the 3 year sunset deadline set in section 2- J (Or I) should hJ\e no bearing

on the non-discrimination reqUiremellls set forth In the LS \\'E5T \0.'\ Order. If the

Commission does set J sunset date tor the Jwn-dlscril1llt1Jtlon reqUIrements established in the LS

11. THE FCC SHOt LD RECOli\l/L TIlE RBOl~' \BILITY TO \1.\\lPLL\TE THE
\O\-DISCRl\II'\-\TlO\ REQl /RL\II'\IS LST.\BLlSHFD I\ THE lS \\T5T \D.-\
()RDFR-\\D APPI Y\\Y PRe 1-(1 )\lPFTli i\t S.\FLCI \RDS IT DF\TLOPS !\
1HE D-\-\C'Crss PROCIlDI'(. '() ; :11 f\~( il..; I\! III :,5T\'\T PROCEED[,\(j
I ), \ RI ] RU -\ () !\ I H \" i"

detemlined that It would relrall1 from Jpplying section 2-2 111 Its entirety. but \\ould retall1 the

non-discrimination requirements under section 2'':;(cH 1) in connection with L'5 WEST's

provIsion arnon-local DA services. Section 2-':;(c)( 1) prO\ides thJt a BOC "may not

discnminJte between [its section 272 affiliate] and any other entity in the provision or

\1CI Telecommunications Com \. LS WEST Communications, [Dc.. et al.
\lemoranJum Opinion and Order. File :\os E-9/_ ..Hl and E-9 7 -19. DA 99-2479. para. 17 (reI. '\0\

S. 19(9) ("\IC[ Order").



ullla\\fu] discnI11l11ation. the FCC ,kkrmlned t)w L:-; \q~SI 111USt "make a\ailJblc to

UllJffiliated entitics all of the l1l-reglon dlrecrory listing Inll)f"Ill;llJOn It uses tl) pro\lde regIOn

\\ Ide directory JSSlSIanCe senlce at rhL' same raIl'S. [L'fl11S ~l11d condltiollS It Imputes ro ItselC'

The FCC made this determination based upon ItS finding ill the record thJt "the rJtes L'S

WEST charges unaffiliated entitiL's f()r obtJining directory listing I1llanllation haw the potential

to ad\'erscly affect competition in the non-local directory Jssistancc market." E\cell belie\es

that tilL' FCC \\as concerned \\Irh thL' record het'ore It \\hlch demonstrated the e\orbiranr rates the

hrIng those rates ((1 a competltl\cl> rL'~lSoluhle ie\ cl. H,H\C\er. instead o!'respectl1lg the 11lIn-

i\ BOC's h.l \ L' treated thL' Iwn-

" ,

ahle tli charge any rate. no matter 110\\ ume.lsunahlc. tu ,lI1al'tillated entIties JS long as the}

"l[llputc" those same rates !L) thel11sehes Ccrtall11y. LS \\'EST was required to "record any

charges It imputes for its non-local directory scnices Il1 its revenuc accounts" and to "account tor

~1!1Y imputed charges by debitll1g lts non-regulated oper~lting re\'cnuc accounts and crediting its

ill

.+7 eSc. ~ 272(c)( 1),

LiS WEST 0iDA Order. para, 37,

LS WEST :':OA Order. para, 35,

5



~ , ,
~~L..-· ~::r]l\.;;~t_" \....)1 ~!i,-.'

procedural requiremellt that docs Iwt dctnnh.'lltall,\ ,!llcct all R.BOes abiht\ to compete. On the

other hand. the unaffiliated el1tltles [hat must pay rhl.'s,: e\CeSSI\e rak's for 0.-\ data to the RBOCs

do not han: the Ju\ury of dcbitlI1g their non-regulated L,peratlI1g rewnu.: accounts and credltlI1g

their regulated revenue accounts, Excell submits that the RBGCs may be able to comply \\ith the

FCCs imputation requirements l!1 e\ery respect, but that such requirements will defeat the

FCCs original purpose in retaining the non-discril11l!1ation pro\isions under sectIon ~7~ in the

LS \\'E5T \"0.-\ Order: 1LI ··l.'nSLlrC that the cumpetitl\ e Jlhantages LS \\'E5T enJoys \\ith

[n the D.\\ccess Prl)l.'eed I11.::'. se\ cui ;'JrlICS :--~;;::,csted Ihal the FCC impose spcei lie

LEe's should be requm:d Iu perl1l1l 11lln-dlscnmllllHory ,1l.'CeSS to Iheir D.-\ data at rates based 011

COSIS. Thus. b:cell submits that the FCC should condition any relief it may gram to Bell Atlantic

111 tl115 proceeding on the applicability of any pro-eompelltive safeguards it may adopt in the DA

\eeess Proceeding. Because the FCC may resohe Ihe RBGC forbearance proceedings prior to

resohing the DA .-\ccess Proceedll1g. it should determine that any pro-competitive safeguards

hi para. 37. n.95.

LS WEST '\DA Order. pllEI. 36.



subj ect to the dec isions in these rorbe~l!Jnce procel'd I11gs (inc j lid ing CS WES T).

Indeed. the FCC is authorIzed pllrSUaJ1[ to sec[Jon ..2 71 (h) to apply potential pro-

competitive findings in the DA Access Proceeding to the RBGCs that seek or ha\e obtained

forbearance. Section ..271(h) states that the FCC must '"ensure that the provision of services

authorized [as incidental interLATA sen'ices under section ..271(g)] by a Bell operating company

or its affiliate \\ill not ad\'ersely affect telephone exchange senice ratepayers or competition in

Jny telecommunications marKet.···~ Currently. the RBGCs can manipulJte the 110n-

JlscriminJtll)Jl requiremcnts In such J \\J~ that alll1\\S them to continue to charge excessi\l:' ~llld

unreasonable rak'S to their competitors It)r the pW\lsion l1fdirectory assistance. This adversely

~lt'fccts th(' marKet for D.-\ senices and IS ultimately in)lmous to telephone exchange senice

III Illl: FCC :-iHUI [l) CL.\RIIYlll\ i IIIE '\.( '\-DISCRI\ll'\.\ ilO'\
REQURE\lE'\TS PROIlIBIT .\'\. RBOC FRO\l DISCRI\ll'\.-\TI'\G BET\\'EE:\
"CLASSES" OF l·'\..-\FFILIA1TD E:\TlTIES

Bell Atlantic's current offer to Excell would require the purchase ofa minimum of

60.000.000 listings with a minimum fee of S1.800,000 for the first year of its contract and a

minimum of 30.000.000 listings for each year after the first year of the contract. Conversely,

Excell has learned that Bell Atlantic does not routinely require competing providers of telephone

exchange service and telephone toll service to purchase a minimum number of listings. Bell

Atlantic. in its provision of DA data to unaffiliated entities under the requirements established in

-+ 7 USc. ~ ~71(h).

7



the CS \\'EST .'<D.-\ Order. should Ihlt he perIllllkli lei Jlscrlmlllate in any manner bet\\cen

classes of unaffi liated enti ti es. In Its PetitIon. Bel) .-\[ lantic concedes that it wi 11 comply wi th the

non-discrimination requirements set f011h in the LS \\'EST '\DA Order. Thus. the FCC should

reatTIrm those broad non-discrimination requirements in this proceeding.

IV. THE FCC SHOULD FIND THAT PRIOR TO BELL ATLANTIC's PURCHASE OF
VOLTDELTA's INFORMATION STORAGE FACILITIES. IT WAS PROVIDL\iG
NON-LOCAL DIRECTORY ASSISTANCE DATA !:< VIOLATION OF SECTIO'\" 17 I

In the LS WEST :'\iDA Order. the FCC cJ'hstrued section .27l(g)(-+) to pem1it a BOC to

offer non-[ocal directory assistancc em[y \\ hen it uses Its el\\n inflinnation storage facilities.

Because Bell .-\tlantlc states in its PetItion that It was pro\iding non-local listings outside of;\ew

York and '\e\\ England using storage t~lCi [ities el\\ned hy \'oItDelta. the FCC should declare that

Bell\tlantlc. until It purch~ls"'d \'oltfklu's '·,\(llllles. \ 'ilatcd sectIon :;~1. The FCC recently

the natlOl1\\lde component of Its dIrectory asslst~l!lce S"T\ Ices [while it does not o\vn the

infomntion storage facIlity accessed by LS WEST to pro\ide these services] from the date it

began offering non-local directory assistance service until the date upon \vhich US WEST brings

the nationwide component of its service into full compliance with the requirements set f011h in

the [US WEST NDA Order]."I;' Excell believcs that LS WEST continues provide nationwide

DA services over the facilities of other entities in violation of the FCC's directive in the US

WEST :-JDA Order that "US WEST must cease providing nationwide directory assistance until

15 See US WEST NDA Order, para. 23; see also MCI Order, para 17.

Me! Order. para. 17.

8



that seryice is recontigured 111 cumpl> \\ ;'.11 sectlll!' ~ -: i::!1 ~).. The FCC Shllllid be cognl/ant

of this. Similarly, the FCC should recogniLe and dcten1llne that Bell Atlantic was also in

violation of section .:?71 for pro\lding the llatIOr1\\Ide component of its DA senice until it

purchased storage facilities tram VoltDelta.

V. THE SUNSET PROVISIONS Il\ SECTION 272 DO :\TOT APPLY TO THE NON­
DISCRIMINATION REQUIRPvlENTS ESTABLISHED BY THE FCC Il': THE US
WEST NDA ORDER AND 1:-': THE ORDER THAT WILL ADDRESS BELL
ATLANTIC'S PETITIO!\" OR. I?\ THE ALTER:\AT/VE. THE Sl-:!\SET PROVISIO:,\S
SHOULD BE EXTENDED TO 7 YEARS OR BEYO:\D

Excell is cuncemed that the pw\isiolls of section ~-~( f)( 1) lllay bC' inteqJrcted to crC'ate a

sunset for the non-discrimination requirC'lllC'!1lS the FCC appliC'd [0 L'S \\'EST and \\ill

potentially apply to other RBOCs in thC'ir prll \ISiol1 of Ihln-Iocal DA sC'n'ices pursuant to section

\\ Ith rcspect to the Ill~1I1l1Lll·tllrin,=, ,1([1\ ;[IL'~ "I ·.i·c ,IlIL'I'; \, i \ te!cclll1llllLlIlicatiol1s senices ot'a

BL'II operatlllg compan>' ~ years after the date such Bell ,per~ltlng cOlllpany or any Bell operating

company affiliate is authorilC'd to pro\idC' lIltC'rLAT:\ telecommunications services under section

27Ud), unless the Commission extends such 3-ycar period by rule or order."ls Excell submits

that the FCC has determined that non-local DA service pro\'ided by the RBOCs is an incidental

interLATA service pem1itted under the section 27l(g)('+) C'xception, and since the statutory

sunset applies to services authorized pursuant to section 271 (d) and not incidental interLATA

services authorized pursuant to section 271 (g)('+), section 272(f)(1) does not apply,

See US WEST NDA Order. para, 63,

.+7 USc. ~ 272(f)( 1) (emphasis added).

9



In the alternatJ\ e.~ectl\JI1 .:: -'::1'11 : i:llahi~', : :1~' Fe ( :"~ ~'\knd the ~ year period by rule or

order, and Excel] submits that if the FCC does Jppl: [he sunset in section 2~2( O( I ) [0 the non-

discrimination requIrements it established In the LS \\'EST '\'0.-\ Order. It should change that

sunset date to at least 7 years 1'1'0111 the date any RBOe l11ay be granted forbearance relief

VI. CONCLUSION

For the reasons explained herein. the FCC should grant Bell Atlantic's Petition to opt into

the LS WEST "-,:DA Order. Ho\\e\er. the FCC should also find that any pro-competltih'

safeguards established in the D.-\ .-\Cl'ess Proceed mg. including any pro\lSIOn that \\ould require

the RBOCs to pro\ide access to D.-\ data at c(lst-based rates. l11ust be applied to Bell Atlantic and

the other RBOCs that seek or ha\e obtained 1~1l'heararK~' Irolll section 2-2 lJ1 CC Docket "-,:0.97-

promote compeutlon In the market 1"01' dIrectory assist,lllCC Sef\ICes.

Respectfully submitted.

EXC7t.LL A~GENT SERVrCES. L.L.C

/*tJI) ) I ' . ~'

Arthur H. Harding
Cara E. Sheppard
FLEISCH!vlAN AND WALSH, LLP.
1-~00 Sixteenth Street. N.W.
Washington, D.C. 20036
Counsel [0 Excell Agen[ Services, LLC

11)
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Exhibi t B Page 1

..:.:.... .... .. . .

Operator Servlces
. . .

Products
.. ~ .

Typical uses
.. '.. .: .. "

BellSuuth.com

Charges and
Billing

Pricing elements

How you are billed

Other charges

Pricing elements

How you are billed

Other charges

BellSouth Directory Assistance Database Service billing consists of
two pricing elements:

1. a monthly administrative fee for the daily update files; and
2. a usage fee every time you access a listing. In addition, a

cancellation and/or termination fee may also apply.

You will be billed:

1. a monthly administrative fee for daily updated files. The
monthly administrative fee applies for one year subject to a
terminiation fee.

2. a usage fee. This fee is calculated based on usage information
you report. You are required to furnish usage information no
later than the 10th calendar day of each month. If you don't
report usage by the 10th calendar day of each month, BellSouth
will bill a maximum usage fee as it determines.

You may be charged:

1. a cancellation fee if you cancel an order for the base file prior to
scheduled delivery. This charge will recover the cost incurred
by BellSouth for the work performed prior to cancellation.

2. a termination fee if you cancel your order on or after the
scheduled delivery date for the base file. The termination fee is
determined by multiplying the number of months remaining in
the 12-month period by the monthly administrative fee.

Top of Page IBellSouth Directory Assistance Database Service IBellSouth Operator Services Home

http://www.bellsouth.comlos/dads/dads_charges. html

.--, ...._- ... ·.,--_.
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dads ord.html Exhibi t B· Page 2

".':' .... '.' .

Operator Se rvices ProdlHJs TypIcal uses
. '. '.

BellSouth.com

Ordering and
Using

How to order

How to order

Minimum time period

Base files and updates

Restrictions on use

Other requirements

1. Determine the area in which you wish to provide Directory
Assistance service.

2. Identify the BellSouth central offices serving the area.
3. Develop a written plan detailing how you will track the data

used in the your system.
4. Fill out our online application.

Minimum time period The minimum time period for ordering the service is 12 months. If
you discontinue your service before that time, you will be charged a
termination fee.

Base files and
updates

When you begin using BellSouth Directory Assistance Database
Service, we will provide you with a base file containing all of the
necessary data for each central office and the daily updates for you to
keep your file current.

The base file and daily update files will be on magnetic or cartridge

tape (see "Record Layout Information").

http://www.bellsouth.comlos/dads/dads ord.html 11/23/99



dads ord.html

Restrictions on use

Other requirements

Exhibi t B Page 3

Use of BellSouth Directory Assistance Database Service is subject to
several restrictions. You may not do any of the following:

• Disclose the data to others except for permitted uses;
• Compromise the security and confidentiality of the data.
• Reproduce (except for archiving copies), rent, license, or resell

Directory Assistance Database Service for any purpose.
• Use Directory Assistance Database Service in any way that

violates federal or state laws, statutes, regulatory orders or
tariffs.

If you fail to comply with the service provisions for Directory
Assistance Database Service, BellSouth will terminate the service, and
you will immediately return all copies ofDirectory Assistance
Database Service or provide adequate written proof that all copies
have been removed from your system and properly destroyed.
BellSouth may also terminate Directory Assistance Database Service
at any time when it has reasonable grounds to believe that you are
violating these service provisions.

You are required to provide BellSouth a monthly itemized statement
of Directory Assistance Database Service usage indicating the date,
time of the call, the telephone number accessed, the central office
(NPA-NXX) and the total number of times the listings were accessed
(see sample format). This Usage Report is due to Bel/South by the
10th ofeach month for billing purposes.

BellSouth may make periodic test calls to the your system to verify
the accuracy of your tracking system. You will provide, upon request,
necessary records to allow BellSouth to audit the number of times a
listing has been used.

BellSouth may perform an audit on your records at any time and will
conduct a formal audit of your records annually to verify the accuracy
of the usage you report. The results of the audit are presumed to be
correct. If appropriate, BellSouth will adjust your bill if the results of
the audit deem necessary.

All rights, title and interest in and to Directory Assistance Database Service, including all intellectual property
rights pertaining thereto, will remain with BellSouth. BellSouth licenses the use of Directory Assistance Database
Service to the customer. Title to Directory Assistance Database Service shall remain solely with BellSouth
whether or not it is in the possession of the customer.

Top of Page I BellSouth Directory Assistance Database Service I BellSouth Operator Services Home
Page

http://www.bellsouth.com/os/dads/dads_ord.html 11/23/99



CERTIFICATE OF SERVICE

I, Tonya Y. VanField, hereby certify that a copy of the foregoing Exhibits to Excell
Agent Service's Comments to the Petitions for Forbearance from Section 272 Requirements in
Connection with National Directory Assistance Service in CC Docket No. 97-172 was served this
30th day of November, 1999, via hand delivery, and first-class mail upon the following:

Janice M. Myles
Common Carrier Bureau
Federal Communications Commission
Room 5-C327
445 Ith Street, SW, TW-A325
Washington, DC 20554

International Transcription Services, Inc. (ITS)
1231 20th Street, NW
Washington, DC 20036

Mark Royer
SBC Communications, Inc.
One Bell Plaza, Room 3000
Dallas, Texas 75202

John M. Goodman
Bell Atlantic Corporation
1300 I Street, NW
Washington, DC 20005

A. Kirven Gilbert, III
BellSouth Corporation
Suite 1700
1155 Peachtree Street, NE
Atlanta, Georgia 30307-3610

111437.1



CC Docket )Jo. 97-172

)

)

)

)

)

)

)

WASHINGTON, D.C. 20554

BEFORE THE DUPLICATE COpy
lJielleral Gtnmmuniratinns Q!nmmfJ~~TAMP AND RETVRN

REce/VEt~l

NOV 2 9 1999
~~
~~7Hf~~

In the Matter of

Bell Atlantic South, BellSouth
and SBC Petitions for
National Directory Assistance

CO'I:\IE~TSOF E~CELL AGE:\T SERVICES. L.L.e.

-\rthur H. Harding
Cara E. Shcppard

FLEISCH'lA~A:\D \VALSH, L.L.P.
l-+DU Si\:lcenth Street, ~.W.
\\·ashington. D.C. 20036

.Illornns(or

EXCELL .-1 CiEST SERVICES. L.L.c.

:\0\ ember 2lJ, 1999



TABLE OF CO;\TEI\'-TS

INTRODCCTIOi\ A?\D SCyl~IARY . ')....... -

THE PETITIONS DO NOT SATISFY THE FORBEAR...... i\CE REQURE\IE:\iTS OF
SECTION 160 OF THE COMMC~ICATIONS ACT 5

THE FCC SHOULD RECOGNIZE THE RBOCs' ABILITY TO MANIPULATE THE NON­
DISCRIMINATION REQUIREMEi\TS ESTABLlSHED IN THE US WEST ?\IDA
ORDER AND APPLY ANY PRO-COMPETITIVE SAFEGUARDS IT DEVELOPS
IN THE DA ACCESS PROCEEDI:\G TO THE RBOCs I~ THE INSTANT
PROCEEDI1\G ON A RETROACTI\'E BASIS l)

THE FCC SHOlLD CL..... RIFY TH:\T THE '\O'\-DISCRI\II:\ATIO'\ REQLIRE\IL'\TS
PROHIBIT AT\ RBOC FRO\! DISCRI\lI'\.-\TI'\Ci BET\\'EE,\ ..CI...... SSES·· OF
L'\ FFILL-\TED E'\TITIES . . . . . . . . . . . . 12

B.\ .\'\0 BELLSOLTH Cl'RRE,\TLY DISCRI\II'\.-\1T BET\\'EE,\ CL\SSES OF
l·'\.\FFILL\TED E'\TITIES . . 12

SBC ClRR[,\TLY [)ISCRI\ll'\\ liS BlT\\l[-,\ CL\",,,[S OF l '\\FFILL\TED
L'\IITIES 1'\ ITS PRC)\ lSIU'\, Ul \(( ISS T( I .1') D.\ D.\T\8\SE5 .-\'\0

I'\TE'\DS TO DO SU I\L\\lTLR iT RUTl\, : " \ CiR.\'\,1
OF FORBE.\R.\\Cr . . . . . . . . . 13

THE FCC SHOlLD FI,\[) IH.\1 IHE RI30C:;' PRO\lSIO\ OF '\:\TIO:\AL DA SER\-[CE
HAS BEE'\ 1'\ \IOI.\TIO'\ OF OR IS CTRRE'\TLY IN \'IOLATION OF
SECTIOi\S 271 X\D 272 . . . . 15

THE Sl'\'SET PROVISIOl\S IT\ SECTIO\, 27 2 DO :'\lOT APPLY TO THE NON­
DISCRI\lINATIO:\ REQLIRE\IE'\TS ESTABLISHED 11\ THIS PROCEEDING.
OR. 1:\ THE _~\LTER\ATI\E. THE Sl'\,SET PROVISIONS SHOL:LD BE
E\:TE:\DED TO -, YEARS OR BEYO\,D . 17

CONCLLSION 18



BEFORE THE

lHeberal <ttnmmunicafinns <!rommission
WASHINGTON. D.C. 20554

In the },!Jtter of

Bell Atlantic SOllth. BcllSollth
and SBe Petitions for
\rational Directory Assistance

I

)

)

)

)

)

)

ee Docket \0. C)"7-] 72

CO,nIEYfS OF E~CEU.\GE:\T SER'-ICES. L.LC.

li ,i ~ ; ,', i [ .. I j ~ i :j':...' ,-' t \ i t"·, ,,-' '" 1..., l ,! : ~ '-- •.:

~'I...-'l ' '........ 1..;, ...

I he B.\ pc'lllilln.\J,> '>1,1'>1111\,,",\ Ikli\tLlI1l1C [lclJ\\Jre. Inc: I3cll-.\tlJntlc \!:.lryland. [IlC.: Bell
.\ llJlHll' -" c'\\ Jehe\ . Inc. Be II .\ \IJlltlc-l'el1lh \1 \ Jnle!. Inc' . Bell .\ tbtl: IC' \ 1rgIl11J. Inc .. Bel I .\ t!JntlC- \\-a5h 111 gton. D ( ..
In, . Bel: .\tbIlli,·-\\eot \lrglIlIJ. 111,' IlL' ,,:i lel Ikl;-\iIJl1l1c tck:,jl"l1e C()I11P~1I11C' flkd a forbearancc pctItI,'l1 \'11

Uct,'r'C: ~~ I ')'1 1) and l\c'cll filede"n'l1~c':l> ;" :t:c' ,',\:il"11 ,)n "'.u' ,':111,,'1' 1.:'. 1'1<)<) Sec L ..hlblt .-\

Sce f'clltlun Ill' Bcll .\tLlI1\IC (\llllinhcl j',JrbeJIJ1:CC (111m SCCllLlIl 2-:2 Requlr<::ments ill COllnect!un
\\ llh "'. atIuIlJI D Ireetory .-\55 "lancc' Sel'\lce. (C· D\)( Ke: '\ \J. ,)- - 1- 2 I f!led "'.1)\ :'. 1999} (.. B.\ PetitIOn"): see also Be1\
SOl;th Petition fur forbcJrance for "un-IIIl',d [)IIeC\\ln .-\s,>i:itance SeJ'\lce. CC Docket \"0 <)7-1-:: (filed Oct. S. 19(9)
i "BeilSouth PetitIon"): ~c:e Jbu l'etltlun \If S13C C,1Jl1111ll11ICJ1IOlb. Inc lllr Forbearance of Structural ScparaliUI1
RC'c]lmeJl1c'l1ts al1d Request t\lr Immediate Interim Rellc'fll1 ReLltlGn II) the Pf\1\ \SIOI1 Llf"'.Gn-\ocal Directory ..\SSlstaI1CC
Sen ICC'. CC DucKer "'.11 ')-_I-:: i flkd "'.11\ 2.1 I)\)l), ("SBC PC11\11111" I Ire(erred herein colkctl\el\ as the ··PCtltlOlh··I.



I. E'<TROOUCTlO\i A\iO SL\l\l.-\R Y

In their respecti\'e Petitions, the RBOCs seek the same relief granted to US WEST when

US WEST sought forbearance from section 271 of the Communications Act of 1934, as amended

(the "Act"), in connection with the provision of US \VEST's national directory assistance C'OA")

services.~ In line with the US WEST :t\'OA Order, an RBOC's provision of non-local OA

service, albeit an interLATA service, may be pe1111itted under section .2 71 (g)( 4), the exception for

incidental interLATA services. In these comments. E.\ce1! submits that the FCC should

dete1111ine that it \\i11 forbear from applying the separate affiliate requirements found under

section 171 only ifit determines that the PetitIons create J record strong enough to meet the

statutory criteria tor forbearance and meet the non-discnmll1ation standards established in the US

\\[ST \iD\ Order, E\.cel! suhmits that the ,-'lIITellt rec\.!'d does not support such a tinding.

It'the FCC }'lTI1lib the RBOC~ [\' "pl :::\\\ thl' l",.\TST \.'D\ Order. the FCC \\ill

forbear ti'om appl~ing the sep~lrate subsldiar~ rl'ljuiremel::s ot'section 1:1 to the RBOCs. but

presumably \\ill retain the nondiscrimination reLjuirements it imposed in LS WEST \iDA Order

pursuant to section 172(c)( I).' Under these nondiscrimination provisions, an RBOC must: (1)

make J\'ailable to unaffiliated entities all orthe in-region directory listing info1111ation it uses to

pro\ide region \\ide DA senice at the same rates. te1111S. ~lI1d conditions it imputes to itself: (2)

make changes to its cost allocation manual to rdlect this change accordingly; (3) make the

Sec Petillon of US WEST COIl1Il1UIllClllOns. Inc. for a Declaratory Ruling Regarding the Provision
\)f:\atlOnal Dlrectorv Assistance. PetitlOn oft'S WEST Communications. Inc. for Forbearance: The UseofNI 1 Codes
:md Other Abbreviated Dialing Arrangements. \lemorandum Opinion and Order. CC Docket Nos. 97-172 and 92-105
(I'd Sept. n. 1999) ("US WEST:\DA Order").



directory listing infomlation of the customers of independent and competiti\e local exchange

carriers ("LECs") operating in its region J\ailablc to unaffiliated entities if the RBOC uses the

same infomlation in its pro\'ision of non-local DA sen'ice: and (4) update and maintain the

directory listing infomlation it pro\'ides to unaftiliated entities in the same manner it updates and

maintains the directory listing infomlation it uses in the provision of non-local DA service. 0

Both BA and BeliSouth assert that they will comply with all of these non-discrimination

requirements." Conversely, the SBC Companies do not propose or suggest in their comments

that they will comply with the non-discrimination re(.lllircments, In fact, it appears that the SBC
,~

Companies intend to abide by their o\\n inJccurate interpretation of the non-discrimination

rcqlllrement of the CS WEST :\OA Order \\hich requires US \VEST to make its in-region

dircctory assistance information a\ailablc tL) unaffiliated cntities.'

hen I(th", nun-dIscrimination prL)\iSll)nS l)t'the lS WEST :\0.-\ Order arc applied to the

RBOCs. [,cell urges the FCC tl) recogI11/,,' tile l;ICt that the RBOCs can manipulate these

reqlllrements to charge ~lntl-compdlti\,,' rates ILX D,\ dat~l to unaffilIated entities, The non-

discrimination requirements 111 their current tonn hJ\ e not curbed US WEST's practice of

assessing unjust and unreasonable rates lor directory assistance data to unaffiliated entities. Nor

have the requirements been responded to by the RBOCs as a waming that they too must charge

just and reasonable rates for \\holesalc OA data. As the FCC explained in the US WEST NOA

Order, "because of[the RBOCs'] dominance in the local market, [they have] the ability to charge

lsi. para, 37.

Sec BA Petition, Jt -l: sce Jlso BcllSouth Petltion. at 3-9.

Sec SBC Petition. at -t.



rates for directory listing information that may make :t difficult for competing pro\iders of non-

local directory assistance scnice to succeed in the l11~lrket and at the same time. give [the

RBOCsJ a competiti \'e ad\antage. "'I ft \\as for this rcason that the FCC retained certain non-

discrimination requirements from section '::7':: in the L'S WEST ;'\lDA Order. However. the

requirements as currently written have not deterred the RBOCs from treating unaffiliated

providers of DA in a discriminatory fashion. Accordingly. should the FCC detem1ine in the DA

Access Proceeding that LECs must provide DA data at cost-based rates, [I) it should apply that

safeguard to the RBOCs in this proceeding (on a retroacti\e basis ifnecessary). In addition. if

the FCC deH~lops any other pro-competiti\e safeguards In the DA Access Proceeding. it should

similarly apply those satcguards to ~1I1: RBOCs \\hich m~IY obtain forbearance relief.

.\dditionally. the FCC should determlIk', as it did In a rccent order addressing a complaint

In \ICI Telecommunications (orpoLltl,ln (\ICII.lgain:'1 is \VEST and'\mcritech.:: that the

pro\ ide the n~ltlOn\\ll1c cUIl1ponel1t ,'I'tl1elr D.\ Sc..T\ ICC U>l1g t~lCilities o\\neJ by other entities.

The FCC shoulJ also detcrminc. ,IS It Jid in the same \1(1 Order, that the RBOCs have been in

\ io Jat ion 0 f section .2 T2( a)(.2 )( B)( i l. the separate ani Iiate I'eq uirement. si nce they began offering

L'S \\TST '\D.\ Order. para ,,-'

Implc:mentJtlon of the Tckcommulllcations Act llf 1996: Telecommunications Carriers' Lse of
Customer Proprietary '\et\\'ork InformatIon and Other Customer Information: Implementation of the Local Competition
Prmislons of the TcIecommul1lcJtions ,\ct of 1996: PrOVIsion of Directorv Listing Information L'nder the
Communications Act of 1934, As Amended, Third Report and Order: Second Order on Reconsideration of the Second
Report and Order: ;'\ionce of Proposed Ruiemaking, 16 CR 3019 (1999) ("OA Access Proceeding'').

\1CI Telecommunications Corp. \. L'S WEST COl11l11ul1lcations. Inc .. et aL l'vlemorandum Opinion
Jnd Order. File ;'\ios. E-97-40 and E-9'-19. OA 99-2479. p:na. 17 (rd. ;'\iO\. S. 19(9) ("\lCI Order").
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their non-local directory assistance sen ices in the L-'\TAs in \\hich they prO\ide such sen'ice, :

In the YICI Order, the FCC determined that .-'\meritel'h. one of the petitioners in the instant

proceeding, '\vill continue to be in \iolation of [the separate affiliate requirement] until the date

upon which it either begins providing [non-local directory assistance sen ice] through a separate

affiliate or the Commission grants it forbearance from the section 271 separate affiliate

requirement. "13

Finally, the FCC should detem1ine that the 3 year sunset deadline set in section 271 (t)( I )

should have no bearing on the non-discrimination requirements set forth in the US \VEST '\DA

Order. If the Cotllmission does set a sunset date for the !wn-discrimination requiretllents

established in the LS WEST '\DA Order. the Comtllission should set that sunset at a minimum

of"" years from the dal\.: ~lIlY RBOC l11a~ be gr~lIlted forlw,lL.ll1ce relict'.

If. THE PETITIO,\S DO '\OT S.'\llSFY TilE FCWI3L\RA'\CE REQURE\lE,\TS OF
5ECTIO,\ ]()() OF THE CO\I\I\'\IC\TIO'\S \CT

application of section ~7~ to the incidental interL.ATA Sl'i'\ices described in section 271(g), The

FCC is authorized to forbear \\hen 1t tinds that enforcement of a statutory provision "is not

necessary to ensure that the charges. practices. classificat10ns, or regulations by, for, or in

connection with that telecomtllunications carrier or telecotllmunications service are just and

:2 !s:L p:.lrJ. 19,
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15

reasonable and arc not unjustly or unreasonably disul;11inatory" and "is not necessary for the

protection of consumers."i~

In the CS WEST NDA Order. the FCC determined that these standards for forbearance

trom the application of section 272 \\ere satisfied as long as the FCC retained the non-

discrimination requirements found in section 272(c). These non-discrimination requirements tor

provision of non-local DA were established on June 9,1999. Even though the full text of the US

WEST NDA Order \vas not released until September 27, 1999, the News Release of June 9, 1999

provided enough notice to the RBOCs that they ought to alter their non-local DA tomlat in order

to meet the standards of forbearance. ' The ~e\\s Release put each RBOC on notice that it: (1)

must make :nai lab k to ul1affi 1iated enti ties all 0 Cthe te kphone numbers it uses in prO\iding

region \\ide 0.\ senice at the same rates, terms. and conditions it imputes to itself: and (2) must

0\\ n the information storage 1~lcl1itles used III the prcH·isll.)il of its national DA senlces" :'<0\\,

neetrly:'\ months arter this l1\ltice \\ ~lS I....'lea:<·d. tiL' RBO\ .; eire seeking ll.xbearance \\ithoul

demonstrating that they ha\e conl~mlled to the non-disCl:mination requircmcnts adopted in the

LS WEST ~DA Order. bcell submits that forbearance IS not appropriate until the RBOCs are

in compliance with these conditions.

See 47 eSc. ~~ 160(a)( 11. (J1I21

FCC Grants es WEST SIgnificant Regulatory Rehe[ to Provide l\onlocal Directory Assistance
Senlcc. \:e\\s Releasc (June 9. 1999\1 "\:e\\s Releasc")

l!l at 2.
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Both of these RBOCs han: kno\\n that the only \\ay they can provide non-local DA

sen'ices is by owning the infol111ation storage t~lcIiities used in the provision or the DA sen ices,

BA states in its petition that it owns some of the intol111ation storage facilities but is not the sole

mvner of all of the facilities used to provide the nationwide component of its DA sen'ices and

that it is still working out this situation, Similarly, BellSouth simply asserts, \vithout

explanation, that it \vill "ensure that all of the out-of-region listing information (as \vell as all of

the in-region listing infol111ation) BellSouth uses to provide non-local directory assistance is

stored in and retrieved from storage facilities o\\ne(l by BeIISouth,"I- In the E911 Forbearance
"

Order, the FCC stated that "a decision to tell'bear must be based upon a record that contains more

than broad, unsupported allegations of\\hy those criteria arc meL"I' The FCC may find that the

record pro\ided by BA and BellSouth Llilto demonstrate that these companies have met the

forbearance standard because (1) they h~i\e 11"t demonsnated that they o\\n all of the inflJI111ation

swrage Llcilities us('d in their pr(nision lIt' :l~lt1lln\\ Ide D'\ sen ices. and (~) they do not appear to

be complying \\ith the nOIl-discnmlllJtl(ll1 ~TIl('ria established by the FCC in the LS \\'EST :\DA

Order,

The SBC Companies do not e\en state that they agree to comply with the non-

discrimination requirements of the US WEST :\DA Order. SWBT and PB state that they will

purchase their own infom1ation storage t~lCilities. an implicit admission that they do not yet own

Bell South PetitIOn. at 6,

See Comments of AT&T Corp Il1 CC Docket );0 97-172; DA 99-2345 (filed :\'ovember 12. 1999)
(citing Bell OperatinQ Companies: PetItions for Forbearance from the Application of Section 272 of the
CommunIcations Act of 193-L As Amended. to Ccr1ain Actl\ities. 13 FCC Rcd 2627 (1998)),

7



such Llcilities, i') Ameritech is the only SBe Company that fully complies \\ith the requirement

to use its own information storage facJlitics in the prlJ\ision ofnatiol1wide DA, but Excel! rejects

SBC's claim that "no further action on [Ameritech's] part was or is required in order for it to be

granted forbearance from Section 272 for .\'DA."2" A,meritech must pro\'e that it is in

compliance with the non-discrimination criteria set forth in the US WEST NDA Order just as the

other RBOCs must do, Not only is such compliance not evident from the SBC Petition, the SBC

Petition leaves one under the impression that the SBC Companies intend to act anti-

competiti\'Cly to\vards unatliliated entities that seek access to their DA databases. Although one

of the non-discrimination requirements of the l'S \\'EST '\DA Order requires RBOCs to pro\'ide

access to DA data to allunaftjliated entities. the SBC C\1111panies interpret "unaftlliated entities"

to mean local e\:change and toll carners onl:.:

E'\cell suhmits that th,-' RBOCs. hecllI''-' tile\ lu " Iwt demonstrated in their respecti\'e

\V ES T '\ D.-\. Order. ha\e not salls Ii cd I he [~)Iheclr~lllce C •'."TI a in seCllon 1()U 0 f the

Communications Act. The FCC can and should decide t\) refrain from granting forbearance to

the RBOCs until they can demonstrate that they are in clJmpliance with the non-discrimination

requirements the FCC held O\er from section 2~2 as a condition for forbearance.

:\8 does not prO\ide l1JlIOl1al D:\ ser\1ce at thiS lime. making a request for forbearance premature.
The FCC should sewr :\8 from its consideration of the rest of the SBe Petition.

SBe Petition. at 3.

~! hL at 4.
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III. THE FCC SHOl'LD RECOG\IZE THE RBClCs' ABILITY TO \lA'\IPLLATE THE
I\ON-DISCRL\IINATIO\: REQl1RE\lE'\TS ESTABLISHED IN THE liS WEST \iDA

ORDER AND APPL Y AI\Y PRO-CO.\lPETITIVE SAFEGUARDS IT DEVELOPS IN
THE DA ACCESS PROCEEDI?\G TO THE RBOCs IN THE INSTANT PROCEEDI?\TG
ON A RETROACTIVE BASIS

In its forbearance proceeding, US WEST sought relief from section 172 which \\ould

have required it to provide non-local DA services through a separate affiliate, The FCC

detem1ined that it would refrain from applying section 272 in its entirety, but would retain the

non-discrimination requirements under section 272(c)( 1) in connection with US WEST's

pro\ision a I' non-local DA sen ices, Section 272(c)( 1) prc)\ides that a BOC "may not

discriminate bet\\een [its section 2""'2 affiliate] and any olher entity in the pro\ision or

procurement of goods. sen ices, t~lciiJtIes and information. ."'22 To guard against such

unLl\\ful discrimination. the FCC deter1l1111cd that LOS \\TST must "make a\ailabk to

The FCC made this determinatiun bas\.'d upon its :"Ii1ding in the record that "the rates LS

WEST charges unaffiliated entities fur obtaining directory listing information have the potential

to adversely affect competition in the non-local directory assistance market."2.) Excel! believes

that the FCC was concemed with the record before it which demonstrated the exorbitant rates the

RBOCs charge for access to directory assistance data and prescribed a remedy it thought would

-17 L.se ~ 272(c)( 1)

l"S \\TST :'\DA Order. para, 37,

CS WEST :'\DA Order. p3r3 35.
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bring those rates to a competiti\ely reasonable lc\el. Ho\\e\er. instead of respecting the non­

discrimination requirement imposed on lS \\'EST in the LS \\'EST :"IDA Order as an

admonition against RBOC anti-competitin· practices. the RBOCs have acted as if they will treat

the non-discrimination requirements as a loophole to enable them to continue to charge

unreasonable rates to unaffiliated entities, In efTect. under the non-discrimination requirement,

the RBOCs are able to charge any rate, no matter how unreasonable, to unaffiliated entities as

long as they "impute" those same rates to themselves,

US WEST was required to "record any cbarges it imputes for its non-local directory

sef\ices in its re\enue accounts" and to "account for any imputed charges by debiting its non-

regu lated operating re\enue accoun ts and cred iting its regulated re\'en ue accounts by the amounts

of the imputed charges,"c< Ho\\e\er. thiS is a mere procedural requirement that does not

detnJ11entally affect an RBOCs abIlIty t~i climpet(· On the ~)(her hand, the unaffiliated entities

their "non-regulated operating 1\':\ ellUl.' aeC~)Ullts" ~l11d Cl\,\]ltillg their "regulated IT\enUe

accounts," E\:cell submits that the RBOCs technically m~IY be able to comply with the FCes

imputation requirements in every respect. but that the FCC's original purpose in retaining the

non-discrimination provisions under section 272 in the l'S WEST NDA Order may nevertheless

not be fulfilled: to "ensure tbat the competiti\e ad\antages l'S WEST enjoys with respect to the

10



provision of directory assistance sef\ice throughout its region \\'ill not undenlline competition in

the market for non-local directory assistance,"'"

In the DA Access Proceeding, se\'eral parties suggested that the FCC impose specific

regulatory safeguards on the LECs in order to promote competition in the market for directory

assistance services. Independent DA providers and the carriers that purchase wholesale DA from

these providers filed comments in the DA Access Proceeding demonstrating to the FCC that

LECs should be required to pemlit non-discriminatory access to their DA data at rates based on

costs, Thus, Excell submits that the FCC should cOl1'lition any relief it may grant to the RBOCs
-;.

in this proceeding on the applicability of any' pro-competitive safeguards it may adopt in the DA

Acct.:ss Proceeding, Because the FCC may resohe the RBOC forbearance proceedings prior to

resoh'ing the DA Access Proceeding, it should determine that any pro-competitive safeguards

de\l'loped in the D,\ Access Proceeding \\ ill be retro~lcti\ely applied to the RBOCs (including

LS \\'[ST) that may be subject tl) the decisll)I1S In lh~'se !',)rbearance proceedings, In the

alternatin:, the FCC may \\lSh to \\lthhold ~ll'\lon on clny further RBOC forbearance requests,

including those at issue here, pending resolution of the D.\ Access Proceeding.

Indeed, the FCC is authorized pursuant to section ~71 (h) to apply potential pro-

competitive findings in the DA Access Proceeding to the RBOCs that seek or have obtained

forbearance, Section ~71(h) states that the FCC must "ensure that the provision ofscf\'ices

authorized [as incidental interLAT A services under section ~71 (g)] by a Bell operating company

or its affiliate will not adversely affect telephone exchange service ratepayers or competition in

any telecommunications market."'- Currently, the RBOCs can manipulate the non-

See es WEST :'-IDA Order. pJrJ 36

47 esc ~ 271(h)
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discrimination requirements in such a \\ay that allo\\s them to continue to charge excessive and

unreasonable rates to their competitors !l)I" access to dlr-:-ctory assIstance listings. This adversely

affects the market for DA services and is ultimately injurious to telephone exchange service

ratepayers.

IV. THE FCC SHOULD CLARlFY THAT THE NON-DISCRIMINATION
REQUIREMENTS PROHIBIT AN RBOC FROM DISCRIMINATING BETWEEN
"CLASSES" OF UNAFFILIATED ENTITIES

A. BA AND BELLSOUTH CCRRENTLY DISCRL\1INATE BETWEEN CLASSES
OF U.'JAFFILIATED ENTITIES

BA's cunent offer to Excell \\ould require the purchase of a minimum of 60,000.000

listings with a minimum fee of S 1,S()II.UOO for the tirst ye,lr of its contract and a minimum of

3U,OUU.()OU listings tor each year alter the tirst ~ear ofthc contract. Con\ersely. Excell has

\carned that B:\ does not routinely requIre cl'lllpcting pr, 1\ Iders oftekphone e\change senice

III order t,J obt~lin BellSouth' s Dlrcl'tl):: .\::oS1stall, _ Database S,-'1"\ Ice ('"D.'\DS'"). b,ccll

must. among other things, agr\..'c ll): a Illll1imuI11 usage period of 12 months. a monthly

administrative fee. a usage fcc, a potential cancellation fee and a potential tern1ination fee. c,

Excell submits that the DADS product is not updated as frequently as the product BellSouth uses

for its o\\n pro\ision of DA. The resulting product is less accurate than the listings used by

BellSouth 's operators. and the lo\\cr accuracy rate increases Excell's internal costs because it

elects to elevate more calls to ad\anccd sen'ice agents to minimize the effect of inaccuracies in

BellSouth's DADS product. Conversely, Excell has learned that competing providers of

See Exhibit B.
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directory assistance sen'ices have neglltiatcd and recc!\ed a superior DA product from

BA and BellSouth, in their provision of access to DA data to unaffiliated entities under

the requirements established in the US WEST ~DA Order, should not be pel111itted to

discriminate in any manner between classes of unaffi liated entities. In their respective petitions,

BA and BellSouth claim that they \vill comply with the non-discrimination requirements set forth

in the US WEST NDA Order. Thus, the FCC should reaffirm those broad non-discrimination

requirements in this proceeding and require that the RBOCs confoml their current practices to

the non-discrimination requirements before any grant of fllrbearance becomes effecti\e.

B. SBC CLRRE:\TLY DlSCRI\Il:\.-\.TES BETWEE:\ CL\.SSES OF
L:\o\.FFILI.-\TED E:\TIT1ES 1:\ ITS PRO\ISIO;-'; OF .-\CCESS TO ITS D.-\
DXL\.B.\SES'\:\D I:\TE:\DS TO DO SI) F\T:\ AFTER IT RECEI\TS .-\
GR.-\:\T OF FORBL\R\:\CT

111 the sse Petitil1ll. tIl<..: SBe C\1;11P~111k'> ,iu [lOt .j~: ,'~' to comply \\ ith the non-

discrimination requircml'nts established ill the LS \\'ES1 '\Do\. Order. Indeed. the SBC

Companies interpret the pro\ision in the LS \\TST :\D,-\ Order requiring RBOCs to make their

in-region directory listing information (inc luding the listings of the customers of independent and

competitive LECs) a\ailable to unaffiliated entities in a nondiscriminatory manner to apply onIv

to local exchange and toll calTiers only. ~ll1d 110t to third P~lrty DA providers.'1i In the US \VEST

NDA Order. the FCC explicitly requires that all oCthe in-region directory listing information an

Also. it IS Excelrs understanding that if BellSouth is not using the DADS product but instead has
direct access to itS own database. it IS not currently imputing the rates. tem1S and conditions for access to DA data It
Imposes on others to itself.

SBC PetitIOn. at ..J..

1
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RBOC uses to provide region \\ide D.-\ scT\ices be mclde a\ailable to all unaffiliated entities at

the same rates. temlS and conditions it imputes to itself." The detinition of "unaffiliated entities"

that the SBC Companies propose in their forbearance petition can not be found anywhere in the

US WEST NDA Order. the Communications .-\ct or the FCC's rules. The SBC Companies

attempt to re-write the non-discrimination requirements of the US WEST Order to apply to local

exchange and toll carriers only and not third-party providers by arguing that the FCC has

detennined that third party DA providers are not included under the definition of section

251(b)(3). However. the definition of"pro\ider" under section 251(b)(3) is inapplicable to the

instant proceeding \\here the non-discrimination requirements at issue \\ere established under

section 272. The FCC should summarily dismiss the SBC Companies' interpretation of the

detinition of an "unaffiliated entity" and clarit\ that the SBe Companies and any other RBOCs

that recei\e I\Jrbearance trcatmCllll11Ust mak,,' their In-rC~'"n directory listing infol111ation

any partIcular 11l1aftiliall.'d entity IS ci ~·;lrrier.

Furthermore. b:cc11 has learned that at least one ~1:' SBC's subsidiaries. S\VBT. is

pro\ iding access to its DA databases at \\hat appear to be cost-based rates (5.0011 per initial

listing. S .0014 per electronic update and S .UO 19 per magnetic tape update) to

telecommunications prO\iders. but at a much hi~her rate to other (non-carrier) DA providers

(5.0585 per listing). SWBT and the other SBC Companies. in their provision of DA data to

unaffiliated entities under the requirements established in the US \VEST NDA Order, should not

be pemlitted to discriminate in any manner bet\\'Cen classes of unaffiliated entities. The FCC

See CS WEST :\DA Order. para. 3'" (emphasis added).
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should reaffirn1 its non-discrimination requirements in the L'S WEST I\'DA Order and require

that SBC confonn its CLllTent practices tu these requirements before any grant of forbearance

becomes effective.

Finally, the SBC Companies claim a prohibition by the California Pubic Utility

Commission from releasing directory listing inforn1ation without prior authorization from the

applicable underlying carrier. 32 Excell submits that the FCC should specifically preempt any

such California mIl' and any other state jurisdiction rule or order that places restrictions on the

RBOCs ability to transfer any in-region DA listing infonnation pursuant to the FCC's
~~•.

reg uirements.

V THE FCC SHOLLD FI:\D TH.-\T THE RBOCs' PROVISIO:\ OF:\ATIO:\AL DA
SERVICE HAS BEE:\ 1:\ VIOL'\.TlO:\ OF OR lS CLRRE:\TLY I:--.J VIOLATIO:\ OF
SECTIO:\S 271 .--\:\D 2T!

[nthe LS \\'EST :\D.\ Order. ',he FCC ~'orhtrlleL1 section 2'71(g)(-+) to permit an RBOC to

offer non-local directory assIstance ol1ly \\Ilen It lIS<..'S its ,1\\n information storage facilities."

Several RBOCs concede in their Petitions that they \\ere pro\'iding or are still providing non-

local DA using storage facilities owned by other entities and, hence, have violated or are

\iolating section 271. The FCC recently detennined that "US WEST had been and \vill be

violating section 271 of the Act by pro\iding the nationWide component of its directory

assistance services [while it does not own the infom1ation storage facility accessed by US WEST

to provide these services] from the date it began offering non-local directory assistance service

until the date upon which US WEST brings the nationwide component of its service into full

sse Petit lOll. at 4.

See LS WEST :\DA Order. para. 23: see also :VICr Order. para 17.
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compliance \vith the requirements set forth in the [l·S \\"EST :\DA Order]."'4 The FCC ordered

US WEST to "cease pro\'iding natiOIl\\lde director) ~lSsistance until [its] senice is reconfigured

to comply with section 271(g)(4),"'< The FCC should similarly order the RBOCs that do not

own the infoIl11ation storage facilities used in the pro\ision of their non-local Dr\. services to

cease providing nationwide directory assistance unti I the date that their services are properly

reconfigured.

The FCC should also deteIl11ine that all of the RBOCs that have been providing non-local

DA assistance without first recei\ing a grant of forbearance from the section 272 separate

affiliate requirements arc pro\'iding these senices in \iolation of section 272. In the \lCI Order.

the FCC deteIl11ined that A.meritech. one of the petitioners in the instant proceeding, "will

contll1ue to be in \lolation of [the separate a t'fiiJate requli\.'l1lent] until the date upon \\hich it

FCC should similarly determine th~lt ~li; of till..' RBOCs 11,;[ 1iled petiliolb In this proceeding ha\e

been and \\111 cLmtinuc to be 111 \iolatlon l)j' 1111..' separate ,I!'liliate requirement of section 272 until

they cease pro\iding non-cL)mpliant national 0 ..\ or untillhe FCC grants forbearance to each of

them,

'vIC! Order. para, 17,

See l'S WEST :\DA Order. para, 63 Excell behe\es that l'S WEST did not cease offering national
DA :ll1d has continued to nobte section 271 and the C'S WEST :\D:\ Order.

'vlCI Order. para, 19,
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VI. THE SUNSET PROVISIO,,-S 1:\ SECTIO:\ : -2 DO :\OT APPL Y TO THE :\0:'\­
DISCRLvll0lATION REQLIRE~IE"--TS EST.·\BLISHED 101 THIS PROCEEDING, OR,
IN THE ALTERNATIVE, THE SUNSET PROVISIO:-:S SHOULD BE EXTENDED TO
7 YEARS OR BEYOND

Excell is concerned that the provisions of section 272( f)( I) may be interpreted to create a

sunset for the non-discrimination requirements the FCC applied to US WEST and will

presumably apply to other RBOCs in their provision of non-local DA services pursuant to section

172(c)(l). Section 272(f)(1) states that the "provisions of [section 272] _. _shall cease to apply

with respect to the manufacturing acti\-ities or the interL.-'\T.-'\ telecommunications services of a

Bell operating company.) years after the elate such Bell operating company or any Bell operating

company affiliate is authori/ecl to prl1\ide il1t\..TL ..\ 1.-'\ tei..:eommunications sen ices under section

271(d), unless the COl11missilJn c~tends such :;->ear peri,\d hy rule or order." Excel! submits

th~lt the FCC h~is determliled tlut ihlI1-j,xal D.-'\ sen Ice "(l\ided by a Bell operating company is

an il1cidcntallJJlCrL.-\T.\ scni\..'\..' P\..Tll1llted 1.l!1\.Lr the se~ '11 :::"'1(g)(..f 1 \..>~ccption. and since the

statutory sunset applies to senices authori/ed pursuant [,I section 271(d). and not to incidental

il1terLATA sen ices authon/ed pursuant to section nil.:,: )(..f). section 272( t)( 1) does not apply_

In the alternati\C, section .:2 72( t)( 1) enables the FCC to extend the 3 year period by rule or

order, and Excell submits that if the FCC docs apply the sunset in section 272(f)(1) to the non-

discrimination requirements it establlshed in the LS WEST NDA Order. it should change that

sunset date to at least 7 years from the date any RBOC may be granted forbearance relief.

.+7 USC ~ 272(f)( 1) (emphasis added)
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VIr. CO;\lCLUSIOl\

For the reasons explained herein. the FCC should grant the RBOCs' Petitions only once it

=

1-

detemlines that the record contains more than unsupported allegations and that the RBOCs have

demonstrated that their non-local DA sen'ices are being provided in compliance with the non-

discrimination criteria set forth in the US WEST NDA Order. If the FCC grants such

forbearance, it should also find that any pro-competitive safeguards established in the DA Access

Proceeding, including any provision that would require the RBOCs to provide access to DA data

at cost-based rates, must be applied to any RBOCs that obtain forbearance in this proceeding.

Finally. the FCC should find that the RBOCs ha\e been ~ll1d \\i11 be \iolating sections 27 I and

272 until they reconfigure the manner in \\hich their nOll-local DA senices arc pro\iJed alld

until they recei\e grants of forbearance from the applicatil)ll ofseetioll 272. The findings Excel]

has urged throughoLlt these com111ents arc neccssary to pr.'\cnt thc RBOCs from assessing unjust

and unreasonable rates for 0.-\ d~ll~l and to pn 111h1[e COI11:- ~,tl[ion in [he market for directory

assistanec senices.

Respectfully submitted,

EXCELL AGE~T SERV CES, L.L.c.

A
Arthur H. Harding
Cara E. Sheppard .....,.
FLEISCHMAN AND WALSH, L.L.P.
1400 Sixteenth Street, N.W.
Washington, D.C. 20036
Co II lISe! to Excel! Agent Services, L.L. C.
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